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“| HAVEN'T TIME TO READ" 


A correspondent from Paris writes that he has 
available a number of publications which should be 
of interest to American planners. Do we think any 
person in this country will be interested in their 
purchase? In reply, we write frankly that there is 
so much published planning literature in this coun- 
try, mostof it distributed free (and much of which 
is not read) that we doubt if the publications can 
be sold here. Not infrequently do we receive let- 
ters from our members saying: "There is too much 
literature for me to read." Ors "I don't have time 
to read most of the planning publications which 
come to my desk." 

This is 1938 - and many things have happened 
in the last ten years. There have been important 
events whichwe should know about and try to under- 
stand. In the field of economics, George Galloway 
has recently said, "Current economic theory is 
largely unintelligible; the diagnoses of the econ- 
omnists are conflicting and their remedies incon- 
patible; their analyses deal with imaginary worlds 
that have either passed away or are not yet come 
to pass; orthodox economic theory is sterile and 
unscientific, being largely an apology for contemp- 
orary institutions in the capitalist countries..." 

For the planners of today there is truly "so 
much to learn and so little timé to learn it" - but 
learn we must. Each month hundreds of publications 
come into the office of the American Society of 
Planning Officials. The staff examines all of then. 
We try to determine which will be of interest to 
the greatest numberof members, and those are read. 
We don't have time to read during the day; so we 
spend our evenings and week-ends reading planning 
literature (and are called unsocial by our friends). 
We can list only a fewof these publications in the 
News Letter, but we have tried to list those which 
we believe should be read by planners. 

The planner of today must Ikmow about popula- 
tion movements and consumer incomes. He must be 
familiar with “our cities" and "their role in the 
national economy." He must understand not only the 
elements of planning design, but he must have a 
knowledge of the social and economic faotors which 





contribute to and are responsible for our present 
mode of life. It is true that he can learn through 
the ears, but those who do not have time to read 
usually have even less time to listen. 

Not only must we keepup with the current lit- 
erature on planning and related subjects but, as we 
have remarked from time to time in the News Letter, 
it is desirable to go back into the literature of 
the past. Every time that we are called upon to 
refer to some of the older planning publications, 
we are surprised to find how comprehensive some of 
the early studies were and how broad was the base 
of planning. 

For instance, referring back to that first 
conference on planning held in 1910, we find Fred- 
erick C. Howe asking: 

"What is the obstacle that obstructs the plan- 
ning and building of cities? What is it that con 
pels the herding of people into crowded tenements 
when the entire continent invitesus to use and ac- 
cupancy? What is it that compels the sacrifice of 
art, beauty, and comfort in the location and con- 
struction of public buildings, school houses, and 
structures, and precludes the laying out of parks, 
boulevards, and playgrounds?......It is the prohi- 
bitive price of city land." 

In 1911, we find Mr. Howe reporting on munici- 
pal real estate policies in European cities and 
stating in part: 

"In this country (America) the city planning 
movement is thus far ineffectual to produce perma- 
nent and fundamental change because of our unwill- 
ingness to face the controlling influences of trans- 
portation, the unchecked license of the landowner, 
the unrestrained freedom of property in all its 
forms. Thus far, city planning in America has lin- 
ited its vision to those sidesof the question which 
do not conflict with the claims or abuses of pri- 
vate property." 

The problems of yesterday are still the prob- 
lems of today. How can we fill the gap between 
what we know and what we must learn? We would like 
to be told how the Society can be most useful in 
this respect. WHS 
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PLANNING PROFITABLE NEIGHBORHOODS 


"Every subdivision is definitely related to 
the community in which it is located. Developers 
should cooperate with their local planning author- 
ities so that their projects will conform to the 
city plan. A study of city growth and population 
movements - especiallyof the income groups to which 
the subdivision is intended to appeal - will avoid 
the premature production of dwelling sites." 

"A developer's success in the long run oust 
depend upon the character of the neighborhoods he 
creates. The successful developer is more than a 
subdivider of land; he is a builder of communities. 
His communities must possess an appeal that will 
attract purchasers. Millions of dollars in the 
past two decades have been expended wastefully in 


LAND PRICES COME DOWN 


The city of New York has acquired title to 13 
parcels of property in the Colears Hook area at a 
cost of $69,231. This land was assessed at $138, 
000. The reduction is 50 per cent. 


CHANGING DISTRIBUTION OF LABOR 


The 
gives us 
place in 
1870, 53 
try were 
has been 


Bureau of the Census in a recent report 
a picture of the changes which have taken 
various occupations from 1870 to 1930. In 
per centof all persons occupied in indus- 
engaged in agriculture. This percentage 
regularly decreasing until 1930 when it 





was 21.4 per cent. On the other hand, those en- 
gaged in manufacturing and mechanical industries 
had grown from 20.5 per cent in 1870 to 30.3 per 
cent in 1920 ana dropped to 28.9 per cent in 1930. 
Interestingly enough, the clerical occupation grew 
from 0.6 per cent in1870 to 8.2 in 1930, the larg- 
est increase of any occupational group. 

It must not, however, be assumed that the to- 
tal mmber of workers in agriculture has decreased. 
Actually, 6,849,772 were engaged in agriculture in 
1870, and 10,471,998 in 1930. 
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premature and superfluous land developments founded 
only upon vague speculative possibilities. Exper- 
tence also shows that poorly planned neighborhoods 
depreciate and disintegrate at a faster rate than 
do houses and there is a consequent loss in real 
estate values. A glance at the past emphasizes the 
fact that successful subdivisions are founded upon 
intelligent planning and the adoption of sound de- 
velomment programs." 

These quotations are taken from an attractive 
and exceedingly useful booklet entitled Planning 
Profitable Neighborhoods, published by the Federal 
Housing Administration and obtainable from the 
Superintendent of Documents, Washington, D. C., at 
a price of twenty cents. 


TOO MUCH SUBDIVIDING 


Unoccupied or sparsely occupied platted lands 
in New Jersey total nearly 185,000 acres, or over 
a million 50 x 120 foot lots. The area of these 
prematurely platted lands is more than half as 
great as the area of all the developed urban land 
in the state, while the number of vacant lots is 
sufficient to accommodate an additional popula- 
tion of four million people - equivalent to the 
entire present population of the state. Excess- 
ive costs of street improvements for such lots 
would amount to from 125 to 150 millions of dol- 
lars. 

At the rate of urban growth from 1910 to 1930, 
it would take Ocean County 1,627 years to occupy 
its surplus lots. 

To remedy this situation, the New Jersey State 
Planning Board recomzends better planning by muni- 
cipalities and counties and more adequate subdi- 
vision regulations. In addition, it suggests the 
replatting of certain lots and finally suggests 
that the real estate fraternity give serious study 
to the facts presented in the report with a view 
to the abatement of the evils of excessive and low- 
grade land subdivision. 
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PLANNING ACTIVITIES IN OAKLAND, CALIFORNIA 


The recently released report of the City Plan- 
ning Commission of Oakland, California, shows that 
the Board of Adjustment (a committee of the City 
Planning Commission) handled 528 cases at 49 meet- 
ings during the year ending July 1, 1958. Interest- 
ingly enough, the number of cases per meeting has 
grown from 8.5, inJuly 1937, to 15.8, inJune 1938. 

The City Planning Commission also serves as 
the Bureau of Research for the city and as such 
investigates all applications for special uses and 
occupancy which must be approved by the city mana- 
ger. Eight hundred and sixty-two applications were 
investigated during the fiscal year 1937-38. 

Scheduled or completed WPA projects include 
an analysis of Board of Adjustment cases, an anal- 
ysis of the amount of land absorbed by various 
uses during the past ten years and population char- 
acteristics. (See News Letter for October 1938.) 


SUPERIOR ORGANIZES PLAN COMMISSION 


Early this year the city of Superior, Wiscon- 
sin, created a City Planning Commissionas provided 
for in the Wisconsin statute. Besides Mayor Bryn 
Ostby, who functions as chairman, the following 
members have been appointed to the Commission: Al- 
derman Ernest Olsen; City Engineer Thomas Baster— 
ash; R.C. Buchs; Jay Fischer; Dr. C. F. Kylo, Pres- 
ident of the Park Commission; and Henry Leveroos. 

Recently the Common Council gave the Planning 
Commission the sum of $2,000.00 with which to hire 
a Junior Planner and purchase the necessary sup- 
plies and materials to start on field studies. 

The Junior Planner will work under the super- 
vision of the City Engineer and will initiate and 
supervise WPA projects on land-use surveys and 
housing conditions, which it is proposed to study 
first. CB 


TRAFFIC SURVEY FOR CHILLICOTHE 


The city of Chillicothe, Ohio, has adopted a 


comprehensive zoning ordinance and has plans under 
Dr. Harvey Walker of 
consultant to 


way for a traffic survey. 
Ohio State University is acting as 
the City Planning Commission. 


STREET 









PHILADELPHIA CHARTER COMMISSION URGES 
BETTER PLANNING 


The Summary Report of the Philadelphia Charter 
Commission suggests the creation of a strong city 
plan board "to provide for the considered future 
development of the City and its capital improve- 
ments. . ." The Commission states: "Lack of prop- 
er authoritative City planning has led to untold 
loss, extravagance and waste in the years past - 
hence the hundreds of millions invested in capital 
improvements without any comprehensive, coordi- 
nated, or well-ordered development of the City's 
life." 


FORTHCOMING CONFERENCES 


The first Pan American Congress of Municipal- 
ities will be held in Havana, Cuba, from November 
14 to 19, 1938. An exhaustive program has been 
prepared dealing with practically all problems of 
municipal development. It is anticipated that 
there will be representatives present from all the 
countries in South and Latin America. 

Among those going from the United States ares 
Louis Brownlow, Public Administration Clearing 
House; Frank Bane, Council of State Governnents; 
Clifford Ham, American Municipal Association; S. 
Herbert Hare, planning consultant; Frank W. Her- 
ring, American Public Works Association; Mayor 
Daniel W. Hoan of Milwaukee; Albert Lepawsky, Fed- 
eration of Tax Administrators; Clarence E. Ridley, 
International City Managers' Association; and Wal- 
ter H. Blucher. 





The Second Annual Conference of the Joint 
Council of Municipal Planning Boards in Essex Coun- 
ty, New Jersey, will be held at Marlboro Inn, Mont- 
clair, on Wednesday evening, November 16, 1938. 

There will be a series of round tables deal- 
ing with such matters as organization of municipal 
planning boards, parking spaces, parks, public re- 
lations, budget of capital expenditures; and there 
will be a general discussion of the master plan, 
zoning, and subdivision control. 

Further information can be obtained from Mr. 
A. M. Faure, secretary-treasurer of the Council, 
647 Bloomfield Avenue, Montclair, New Jersey. 


: 7 aT. eee qj 


-Courtesy, John G. Marr, Engineer. 


IMPROVEMENTS DESIGNED BY.OAKLAND CITY PLANNING COMMISSION 


91 








STATE PLANNING BOARD COOPERATION WITH 
OTHER DEPARTMENTS 


A few state planning boards have stated that 
some difficulty has been experienced in obtaining 
cooperation from other state departments. Others 
have advised that they obtained full and complete 
cooperation at all times from the various state 
departments. One of the states in the latter class 
is Indiana. Lester F. Moorman, director of the 
Board, advised that a meeting was called to which 
the members of the State Planning Board, the Gover— 
nor, and the heads of all state departments were 
invited. They all came. "We explained our posi- 
tion and our policy as a coordinating agency, ex- 
plaining very carefully that we would insist that 
no recommendations would be made or plans drawn 
involving any state department without their com 
plete collaboration and agreement. This meeting 
developed a marked feeling of confidence and desire 
to cooperate. .. ° 

"We explained carefully to this meeting our 
idea of holding a monthly meeting of Division heads, 
and by Division heads I mean the heads of those di- 
visions within the departments who are actively in 
charge of the department's work. The Governor and 
the Department heads were very enthusiastic about 
such meetings and the purposes thereof. At that 
meeting each Department head gave us a list of the 
Division heads which he desired to attend. 

"On June 7th we held our first meeting. They 
have been held regularly each month since and will 
be continued. All those who attended (and the at- 
tendance has held up remarkably) are very enthu- 
siastic about these meetings. The Division heads 
are more closely cognizant of what is going on in 
other departments; there is a better knowledge of 
where informationis and what can be had; the inti- 
mate acquaintanceship between the attendants has 
been a significant force in establishing a better 
understanding and erasing any tendency towards those 
jealousies so frequently found in similar organiza- 
tions. 

"ior can the fact be overlooked that the State 
Planning Board has materially strengthened itself 
and its position with all.the executives throughout 
the State departments. We enjoy a confidence, un- 
derstanding, and appreciation in the State organi- 
zation itself of which we are extremely proud. 
Needless to say we intend not to jeopardize these 
feelings under any circumstances." 


NATIONAL SURVEYS SPONSORED BY NRC 


The National Resources Committee is sponsor- 
ing with the state planning boards as co-sponsors, 
Works Progress Administration projects for (1) re- 
vising and extending the program of state and local 
improvements and preparing inventories of public 
service facilities, and (2) a nation-wide inventory 
of publicly-owned land (including tax reverted 
land). Thirty-four states have indicated their 
desire to participate in the land project and 26 
states have indicated that they wish to partici- 
pate in the public works inventory project. 
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REGIONAL PLANNING CONFERENCES SPONSORED 
BY NEW YORK FEDERATION 


To provide an agency of their own through 
which they might come together and exchange ideas 
and experiences, the 180 planning boards and the 
approximately 200 boards of zoning appeal in the 
state of New York early this year formed the Ney 
York State Federation of Official Planning Boards, 
New York has more local planning boards than any 
other state in the union but until the Federation 
came into being there existed no machinery whereby 
the members of local boards could get together and 
discuss common problems. Because the problems con- 
fronting local planning boards vary considerably 
in different sections of the state, a series of 
regional meetings has been held this fall. Meet- 
ings have been held in Binghamton, Narrowsburg, 
Buffalo, Rochester, Watertown, Rye and Garden City, 
Meetings are still tobe held in the Orange—Putnan- 
Dutchess Counties region, the Mohawk Valley area 
and the capital district. 

At each of the conferences already held there 
has been an afternoon meeting followed by a dinner 
session. The registered attendance has averaged 
about forty. In all but a few cases a formal pro- 
gran with scheduled talks has been discarded in 
favor of an informal round table tyne of meeting, 
It became evident after the first few meetings 
that the round table plan is more popular and con- 
ducive to more and better discussion than the for 
mal session. At all of the conferences discussion 
has been led by Wayne D. Heydecker, Director of 
State Planning, who has also been calledon to bear 


the brunt of the knotty questions of policy and 
procedure that have been raised by members of lo- 
cal boards. 


Some of the subjects that evoked considerable 
discussion at the meetings already held were con- 
trol of house-trailers and trailer camps, mininwm 
size limits for dwellings, desirable minimum lot 
sizes in suburban areas, municipal parking facili- 
ties, andthe protection of highways in rural towns 
from undesirable border uses by zoning or some oth- 
er means. Each meeting has terminated with a dis- 
cussion of the new amendments to the municipal 
planning statutes giving planning boards greatly 
increased powers in the matter of approval of sub- 
division plats. 

Started cautiously as an experiment, these re- 
gional conferences have evoked so much favorable 
comment that it is planned to make them an annual 
activity of the Federation. In addition, one or 
two state-wide conferences each year are also plan- 
ned. Thomas W. Mackesey. 


NEXT MONTH 


The December issue of the News Letter will 
carry a review of American Regionalism, by Howard 
W. Odum and Harry Estill Moore. 

There will also be a story on the planning 
activities in two California counties —- Placer and 
Shasta, and one on the new regional planning in- 
struction at Harvard. 
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DENVER REGIONAL PLANNING ASSOCIATION 


An organization meeting of the Denver Region- 
al Planning Association was held at the Lakewood 
Country Club, a suburb of Denver, on Friday even- 
ing, October 28, 1938. The meeting was addressed 
by the Executive Director. 

The Denver Regional Planning Association at 
the present time has membership from Denver, Lake- 
wood, Boulder, Wheatridge, Edgewater, Littleton, 
Cherry Hills, Arvada, Aurora and Golden; and from 
Adams, Arapahoe, Jefferson and Boulder counties. 
The officers of the Association are A. J. Brom- 
field, president; W. C. Sterne, vice-president; 
H. C. McClintock, secretary; and George R. Day, 
treasurer. 

The Regional Planning Association proposes to 
assist in drafting legislation to permit the zon- 
ing of counties and unincorporated areas adjacent 
to cities. It will assist communities in the Den- 
ver region with the preparation of zoning ordi- 
nances and in working out recreation, highway, wa- 
ter, and sewer plans. 

A seven-point program has been tentatively 
outlined consisting of: 

1. The development, improvement and protection 
of approach roads to and into the mountains. 

2. The creation of sewage districts for un- 
incorporated areas. 

3. The creation of a protected residential 
district in the area known as Cherry Hills. 

4. Provision of ample water supply for sub- 
urban areas. 

5. Removal and prevention of rural slums. 

6. Slum clearance and low-cost housing. 

7. Coordination of the location and construc- 
tion of federal projects. 

Directors of the Association are, in addition 
to the officers: Fred W. Ameter, James G. Biggins, 
Jr., John 0. Hayden, Senator David Johnson, George 
S. Kemp, C.M. Lightburn, John McMillan, J. Church- 
ill Owen, E. G. Plowman, Fred V. Ticen, and Hous- 
ton Waring. 


ADVERTISING SIGNS REGULATED IN 
GLYNN COUNTY, GEORGIA 


A new ordinance governing the construction 
and regulation of advertising signs was adopted in 
Glynn County, Georgia, on September 6, 1938. This 
ordinance provides that permits will be required 
from a planning board for all advertising signs 
placed outside of buildings; no sign may use the 
words "Stop" or "Danger"; in residence districts 


no signs are permitted except those relating to 
the sale, lease, or rental of the premises or a 
subdivision sign for a period not to exceed six 
months. 


In agricultural or unclassified districts, no 
signs shall be allowed within 150 feet of the cen- 
ter lineof any highway, road, or street, nor within 
500 feet of a public road intersecting a public 
park, parkway reservation, playground, school, 
church, or cemetery. 

H. J. Friedman, county and zoning engineer, 
advises that within the past six months a campaign 
for the removal of advertising signs has resulted 
in the removal of over 1,200. 


PERSONALS 


Dr. T. Hillard Cox, for the past three years 
consultant to the South Dakota State Planning 
Board, has accepted an appointment as technician 
for the National Resources Committee in Region No. 
6, with headquarters in Omaha. 





I. S. Shattuck, planning and traffic consult- 
ant, announces the opening of offices in San Fran- 
cisco. Mr. Shattuck, who was formerly planning 
engineer for the city of Oakland, California, is 
transportation chief of the Golden Gate Interna- 
tional Exposition and Civic Development Director 
of the Oakland Chamber of Commerce. Beginning Oc- 
tober 1, he has been retained as planning adviser 
to the three California counties of Alameda, Marin 
and Solano. 
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THE PITTSBURGH PLAN 





We welcome to the growing field of planning literature the organ of the Pittsburgh Regional Planning 


and the Municipal Planning Association, 1920. 


entitled "Progress," which has grown out of the Citizens Committee on the City Plan, 


1918, 
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PLANNING (INCLUDING ZONING) 
LAW AND LEGISLATION 
Prepared by Alfred Bettman 


Validity of Not Permitting Enlargements of Non-con- 
forming Uses: 





j d s Court of ig 
(April 1938), 278 North Western Reporter, 727; 283 
Hichican 667. Just before the zoning ordinance 


went into effect, the plaintiff built a 
station on a corner lot. The lot was zoned resi- 
dential, and therefore the filling station became 
a non-conforming use. Ten years later plaintiff 
wished to construct a considerable enlargement of 
his building. The zoning ordinance provided for 
changes in non-conforming uses and reconstructions 
of non-conforming buildings damaged or destroyed 
by casualty, but did not permit enlargements of 
such buildings. Consequently the building permit 
was refused. The board of appeals affirmed the re- 
fusal, and plaintiff brought mandamus to compel 
the issuance of a permit. 

The main issue in the case arose out of the 
plaintiff's contention that, unless he be permit- 
ted to modernize and make additions to his station 
to keep up with current trends in his business, 
competition would eventually force him out of bus- 
iness. 

The court saw that this raised the question 
of the constitutional validityof the gradual elin- 
ination of non-conforming uses in residential dis- 
tricts, and clearly upheld the principle of grad- 
ual elimination, saying: "Certainly the maximum 
benefit of zoning ordinances cannot be obtained as 
long as non-conforming businesses remain in resi- 
dential districts, and their gradual elimination 
4s within the police power." 


filling 


Though Almost 100 Per Cent of Netghborhood Pets- 
tron For It, Stsll a Change of Zoning May Be "Un- 
reasonable, Catrictous and Arbitrary”: 

Phillips et al. vs. Township Council of Tea- 
neck Township et al., Supreme Court of New Jersey 
(April 1938), 198 Atlantic Reporter, 368. Accord- 
ing to the court's own statement, the sole ques- 
tion for decision was whether the action of the 
township council in passing an ordinance changing 
certain properties from business to class C resi- 
dential was “unreasonable, capricious and arbi- 
trary," which question the court answered with an 
emphatic affirmative. That sort of question is so 
apt to turn upon the particular facts of a particu- 
lar situation as not to produce statements of prin- 
ciples applicable generally. Taking the facts set 
forth by the court tobe the facts, nothing but the 
facts and the whole of the facts, then the court's 
judgment that the proposed change would be bad 
zoning would seem to be quite justified. 

An interesting feature of the opinion is what 
the court said about the fact that the ordinance 
in question was enacted pursuant to a petition 
signed by almost 100 per cent of the neighborhood. 
The judge felt that this raised a question of de- 
mocracy, but he met the challenge by deciding that, 
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as a matterof fact none of the almost 100 per cent 
of the property owners was adversely affected by 
the proposed change in zoning, under which circw- 
stances "the consent of those governed loses much, 
if not all of its virtue." 


Locating a Public Park in a Zone tn Which The Zon- 
tng Crainance Did Not Provide For Such Use: 

Park District v. Becker,Supreme Court 

liinoi 

(2d) 490, A statute provided for the creation of 
park districts with power to condemn land for park 
(including playground) purposes. The governing 
body of such park district brought eminent domain 
proceedings for the acquisitionof land for a play- 
ground. The land was located in a residence "4" 
district under the zoning ordinance enacted by the 
city council, and such ordinance did not pernit 
public parks within such a Zone. 

The questionin the case, therefore, was wheth- 
er the park district, in its selection of park 
locations, was governed by the zoning ordinance. 
The court held that the zoning ordinance was enact- 
ed under one statute and the park district was 
granted its powers of condemation by another stat- 
ute, and there was nothing in either statute to 
indicate that an ordinance under the former should 
prevail over official action under the latter. 

It was statedinthe opinion of the court that 
under the zoning ordinance parks would have to go 
into industrial or business zones; but the validity 
of the zoning ordinance was not discussed. 

The case may indicate the advisability of a 
statute, such as exists in Ohio, under which the 
park district board would have had to submit the 
questionof the location of the proposed playground 
to the city planning commission. 


Use Changes and The Variance Clause: 

In re Jennings Estate, Supreme Court of Penn- 
sylvania (ipril 1938), 198 Atlantic Reporter 621, 
This is a healthy and valuable decision because of 
the sound limitation it places upon the employment 
of the practical difficulties hardship variance 
clause for use variances. 

The property was in a single-family residen- 
tial zone, and the building was obviously an old 
large residential structure. The building had been 
vacant for many years. All concerned admitted and 
the trial court stated it to be practically impos- 
sible for the owner to find a purchaser or lessee 
for single-family occupancy at a fair selling or 
rental value. The owner wished to lease the build- 
ing to a college fraternity and applied to the 
board of adjustment for a variance, which the board 
refused on the ground that the same would be 4 
change in the zoning classification and therefore 
the making of such a changewas not the function of 
the mard of adjustment but of the city council. 

The court affirmed the board on the ground 
that the variance clause in the zoning ordinance 
was not applicable to the property owner's predic- 
ament; that the property owner's hardship was not 
the kind intended to ke dealt with by the variance 
clause; that what the property owner was asking was 
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(ZONING NOTES CONTINUED) 


not a variation or modification of the provisions 
of the ordinance but the setting aside of those 
provisions, and thatitis not an observance of the 
spirit of the ordinance to except a particular 
structure from the single-family residential dis- 
trict established by the ordinance. 


Attempt at Evasion 
The Same Space Twice: 

Appeal of Brosnan. Supreme Court of Pennsyl- 
vania’ (April 1938), 198 Atlantic Reporter, 629. 
The property owner had a tract of land which he 
subdivided into lots of 40 feet each, which, how- 
ever, left him with one lot at the ond with a 76 
foot frontage. The zoning ordinance required a 
minimum of 4,000 square feet fora one-fanily 
dwelling, so he applied for a permit for a house 
on 40 feetof the 76 feet and built the house. This 
lett him with a lot having 36 feet frontage, less 
than 4,000 square feet in area, and the problem of 
what to do,about it. The question in the case was 
whether the building permit issued for the new 40- 
foot lot should be revoked. The board of adjust- 
ment refused to revoke, but the court held other- 
wise. The ordinance expressly prohibited the double 
use of these four feet. 

The case came into the court upon a certiorari 
proceeding of the type specified in the standard 
zoning enabling act, andthe court evidently assun- 
ed, and correctly, that the validity of the zoning 
regulations was not involved. The case is an af- 
firmance by the Supreme Court of the lower court 
decision describedinthe April, 1938, News Letter. 
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Formal Taking Testimony and Finding Required in 
Proceedings of Board of Adjustment on Applications 
For Special Permits: 

Schnell vs. Township Committee of Ocean Town- 
ship et al., Supreme Court of New Jersey (April 
1938), 198 Atlantic Reporter, 759. The township 
zoning ordinance required, before a permit could 
be issued for a filling station or public garage, 
that application be made to the board of adjust- 
ment; that such board hear the same in the same 
manner and under the same procedure as is required 
by law or ordinance in exceptions or other types 
of cases; and that the board have power to recom- 
mend to the township committee (apparently the gov- 
erning body of the township) that a permit be 
granted if in the judgnent of the board the same 
will not be detrimental to the health, safety and 
general welfare of the community and is reasonably 
necessary for the convenience of the community. 

In this case the board recomuiended the grant 
of the permit. The township committee acted upon 
the recommendation and ordered the permit to be is- 
sued. Neighbors brought action in court, and the 
court set aside the permit on the ground that the 
board had acted too informally and that the statute 
and ordinance should be interpreted as requiring 








i the board to take fomnal evidence and to make formal 


findings upon the questions submitted to it, neither 
of which the board had done. 
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The court further held that the invalidity of 
the board's recommendation was not cured by the 
governing body's grantof the permit, as the ordin- 
ance provided that no permit shall be granted with- 
out application to and hearing by the board. 


Exceptions and Variances Are Entirely Different 
Classes of Action By Zoning Boards of Appeals: 

Levine vs. Zoning Board of Appeals of Meriden 
et gl., Supreme Court of Errors of Connecticut (March 
1938), 198 Atlantic Reporter, 173. The premises in 
question were usedasa coal and fuel yard, and the 
owner wished to change the use to storage and cut- 
ting of scrap metal. The property wasinan indus- 
trial district. The owner applied to the building 
department for a certificate of occupancy, was re- 
ferred to the board of appeals for a ruling, and 
the board, after due notice and hearing, voted that 
the application of the plaintiff "to vary the or 
dinance be not granted." On appeal to the court, 
this ruling of the board was reversed. From this 
decision of the trial court the board and protest- 
ing property owners appealed to the highest court, 
which affimaed the decision of the lower court. 

The following provisions of the zoning ordin- 
ance were before the court for interpretation: "Sec- 
tion 2. In an industrial district: (a) Uses No 
building or premises shall be erected, altered or 
used for any.of the following specified trades, in- 
dustries or uses unless the Board of Appeals shall 
rule that such use under such conditions and in 
such a building asitmay prescribe will not be det— 
rimental or injurious to the neighborhood: (30) 
Any other trade, industryoruse that is injurious, 
noxious or offensive to a neighborhood by reason of 
the emissionof odor, fumes, dust, smoke, vibration 
or noise or other cause, but not including places 
of amusement." 

The court held that the said provisions of Sec- 
tion 2-(a) applied to the classes of industries 
specified in paragraphs (1) to (29) and not to para- 
graph (30) relating to nuisance industries. At any 
rate, the board of adjustment made no finding as to 
whether the proposed scrap metal yard would be in- 
jurious, noxious or offensive to the neighborhood, 
and the court held itself to be free to decide, as 
a matter of fact, whether the proposed use was in- 
jurious, noxious, etc., and found that it was not. 

It will be noted that the boardof appeals des- 
ignated the application before it as one "to vary 
the ordinance." Boards of appealsor adjustment are 
quite apt to confuse exceptions (including special 
questions or permits) and variances and sometimes 
even use those words interchangeably, whereas they 
are fundamentally different classesof problems and 
action with important differences in both applica- 
ble principles and procedures. It is therefore for- 
tunate to come across a judicial opinion which, as 
does the courtin this case, points out this confu- 
sion. "There is some indication," the court stated, 
"that the board thought it was being asked to vary 
the ordinance instead of to certify a permissive 
use. If this was the basis of its action, it was 
necessarily applying an erroneous rule of law and 
its action was illegal." 
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